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(0) Quarterly means as of January 1,
April 1, July 1, and October 1.

(p) Required payment means all con-
sideration that the purchaser must pay
to the seller or an affiliate, either by
contract or by practical necessity, as a
condition of obtaining or commencing
operation of the business opportunity.
Such payment may be made directly or
indirectly through a third party. A re-
quired payment does not include pay-
ments for the purchase of reasonable
amounts of inventory at bona fide
wholesale prices for resale or lease.

(q) Seller means a person who offers
for sale or sells a business opportunity.

(r) Signature or signed means a per-
son’s affirmative steps to authenticate
his or her identity.

It includes a person’s handwritten
signature, as well as an electronic or
digital form of signature to the extent
that such signature is recognized as a
valid signature under applicable fed-
eral law or state contract law.

(s) Written or in writing means any
document or information in printed
form or in any form capable of being
downloaded, printed, or otherwise pre-
served in tangible form and read. It in-
cludes: type-set, word processed, or
handwritten documents; information
on computer disk or CD-ROM; informa-
tion sent via email; or information
posted on the Internet. It does not in-
clude mere oral statements.

§437.2 The obligation to furnish writ-
ten documents.

In connection with the offer for sale,
sale, or promotion of a business oppor-
tunity, it is a violation of this Rule
and an unfair or deceptive act or prac-
tice in violation of Section 5 of the
Federal Trade Commission Act (“FTC
Act”) for any seller to fail to furnish a
prospective purchaser with the mate-
rial information required by §§437.3(a)
and 437.4(a) of this part in writing at
least seven calendar days before the
earlier of the time that the prospective
purchaser:

(a) Signs any contract in connection
with the business opportunity sale; or

(b) Makes a payment or provides
other consideration to the seller, di-
rectly or indirectly through a third
party.

§437.3

§437.3 The disclosure document.

In connection with the offer for sale,
sale, or promotion of a business oppor-
tunity, it is a violation of this Rule
and an unfair or deceptive act or prac-
tice in violation of Section 5 of the
FTC Act, for any seller to:

(a) Fail to disclose to a prospective
purchaser the following material infor-
mation in a single written document in
the form and using the language set
forth in appendix A to this part; or if
the offer for sale, sale, or promotion of
a business opportunity is conducted in
Spanish, in the form and using the lan-
guage set forth in appendix B to this
part; or if the offer for sale, sale, or
promotion of a business opportunity is
conducted in a language other than
English or Spanish, using the form and
an accurate translation of the language
set forth in appendix A to this part:

(1) Identifying information. State the
name, business address, and telephone
number of the seller, the name of the
salesperson offering the opportunity,
and the date when the disclosure docu-
ment is furnished to the prospective
purchaser.

(2) Earnings claims. If the seller
makes an earnings claim, check the
“yes” box and attach the earnings
statement required by §437.4. If not,
check the ‘“‘no” box.

(3) Legal actions. (i) If any of the fol-
lowing persons has been the subject of
any civil or criminal action for mis-
representation, fraud, securities law
violations, or unfair or deceptive prac-
tices, including violations of any FTC
Rule, within the 10 years immediately
preceding the date that the business
opportunity is offered, check the ‘‘yes”
box:

(A) The seller;

(B) Any affiliate or prior business of
the seller; or

(C) Any of the seller’s officers, direc-
tors, sales managers, or any individual
who occupies a position or performs a
function similar to an officer, director,
or sales manager of the seller.

(ii) If the ‘“‘yes” box is checked, dis-
close all such actions in an attachment
to the disclosure document. State the
full caption of each action (names of
the principal parties, case number, full
name of court, and filing date). For
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§437.4

each action, the seller may also pro-
vide a brief accurate statement not to
exceed 100 words that describes the ac-
tion.

(iii) If there are no actions to dis-
close, check the ‘““no”’ box.

(4) Cancellation or refund policy. If the
seller offers a refund or the right to
cancel the purchase, check the ‘‘yes”
box. If so, state all material terms and
conditions of the refund or cancellation
policy in an attachment to the disclo-
sure document. If no refund or can-
cellation is offered, check the ‘‘no”
box.

() References. (i) State the name,
state, and telephone number of all pur-
chasers who purchased the business op-
portunity within the last three years.
If more than 10 purchasers purchased
the business opportunity within the
last three years, the seller may limit
the disclosure by stating the name,
state, and telephone number of at least
the 10 purchasers within the past three
years who are located nearest to the
prospective purchaser’s location. Alter-
natively, a seller may furnish a pro-
spective buyer with a list disclosing all
purchasers nationwide within the last
three years. If choosing this option, in-
sert the words ‘‘See Attached List”
without removing the list headings or
the numbers 1 through 10, and attach a
list of the references to the disclosure
document.

(ii) Clearly and conspicuously, and in
immediate conjunction with the list of
references, state the following: “If you
buy a business opportunity from the
seller, your contact information can be
disclosed in the future to other buy-
ers.”

(6) Receipt. Attach a duplicate copy of
the disclosure document to be signed
and dated by the purchaser. The seller
may inform the prospective purchaser
how to return the signed receipt (for
example, by sending to a street ad-
dress, email address, or facsimile tele-
phone number).

(b) Fail to update the disclosures re-
quired by paragraph (a) of this section
at least quarterly to reflect any
changes in the required information,
including, but not limited to, any
changes in the seller’s refund or can-
cellation policy, or the list of ref-
erences; provided, however, that until a
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seller has 10 purchasers, the list of ref-
erences must be updated monthly.

§437.4 Earnings claims.

In connection with the offer for sale,
sale, or promotion of a business oppor-
tunity, it is a violation of this Rule
and an unfair or deceptive act or prac-
tice in violation of Section 5 of the
FTC Act, for the seller to:

(a) Make any earnings claim to a pro-
spective purchaser, unless the seller:

(1) Has a reasonable basis for its
claim at the time the claim is made;

(2) Has in its possession written ma-
terials that substantiate its claim at
the time the claim is made;

(3) Makes the written substantiation
available upon request to the prospec-
tive purchaser and to the Commission;
and

(4) Furnishes to the prospective pur-
chaser an earnings claim statement.
The earnings claim statement shall be
a single written document and shall
state the following information:

(i) The title “EARNINGS CLAIM
STATEMENT REQUIRED BY LAW” in
capital, bold type letters;

(ii) The name of the person making
the earnings claim and the date of the
earnings claim;

(iii) The earnings claim;

(iv) The beginning and ending dates
when the represented earnings were
achieved;

(v) The number and percentage of all
persons who purchased the business op-
portunity prior to the ending date in
paragraph (a)(4)(iv) of this section who
achieved at least the stated level of
earnings;

(vi) Any characteristics of the pur-
chasers who achieved at least the rep-
resented level of earnings, such as their
location, that may differ materially
from the characteristics of the prospec-
tive purchasers being offered the busi-
ness opportunity; and

(vii) A statement that written sub-
stantiation for the earnings claim will
be made available to the prospective
purchaser upon request.

(b) Make any earnings claim in the
general media, unless the seller:

(1) Has a reasonable basis for its
claim at the time the claim is made;
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